Build Now, Finance L ater
Use Reimbursement Bonds for projects that can’t wait
by Ryan J. Johannes

Imagine that your entire capitd reserve fund is about to be sucked into a giant
emergency sewer line falure repar or water wdl falure. Or, your nonprofit needs to
purchase land or invest capital before bonds can be issued. These are occasons where
your bond counsd, by following drict rules in the Internd Revenue Code (Code), can
enable an issuer, nonprofit or developer to finance or reimburse unexpected, or even
planned expenditures, by the issuance of tax exempt bonds after the expenditure.

These rules do not apply where you have a contract with a developer for purchase
or rembursement for facilities, or where you are paying off a separate loan for the
expenditure.  This technique applies when you need (or want) to use cash for a purpose
you would like to finance with bonds to recoup your cash.

In order to properly remburse expenditures rether than refund them with the
proceeds of the bond issue (which could be determined to be your only available advance
refunding), the Treasury regulations of the Code require the issuer adopt a declaration,
such as an officd resolution, dating thet it is the issuer’'s officid intent to reimburse the
expenditure in the future with an obligation such as a bond. In the past, conduit issuers
cdled this resolution an “inducement resolution.”  The regulations cdl these “officid
intent” or “reimbursement resolution.”

Plan Ahead

This satement must contain severd specific ements to be congdered an officid
intent. Frg, the statement must be in a reasonable form.  This can be in any form as long
as it is gppropriate for the organization such as a resolution, an action by the
appropriate representetive of the organization or specific legidative authorization for the
obligation for the paticular proect. Secondly, this officd daement must
describe the project for which the origina expenditure to be reimbursed is paid and the
maxim amount of the obligation expected to be issued by the organization. All that is
required of this description is to identify the name of the project or the purpose of the
fund from which the origina expenditure was made (e.g. parks and recrestion fund).

On the date of this declaration, the issuer must have a reasonable expectation that
it will remburse the origind expenditure with the proceeds of the bond. Officid intents
issued as a matter of course or in amounts that are much larger than are expected to be
used for the project (blanket declarations) will not be considered to be reasonable. A
pattern of failures to remburse actuad expenditures is conddered to be evidence of
unreasonableness, rendering your officid intents usdessiin the future.

Pay Back in a Timely Way

Also, in order to be consdered a reimbursement bond, the expenditure from the
proceeds of the bonds for the reimbursement must be made within 180 months of the
origind expenditure or the date the project was placed in service, but not more than three
years. This time period can be extended to five years if a licensed architect or engineer



certifies that at leest 5 years are necessary to complete the project. Additionaly, the
expenditure to be rembursed must be a capitad expenditure, a cost of issuance for a bond,
extreordinary working capita, a grant, a quaified student loan, a qudified mortgage loan
or aqudified veteran’ s mortgage loan.

There are saverd exceptions to the officid intent rules. These include the costs of
issuance of any bond that does not exceed 5% of the proceeds or $100,000, whichever is
less, or up to 20% of the issue price of the bonds if that amount is used for prdiminary
expenditures. Prdiminary expenditures include architecturd, enginesring, surveying, <oil
testing, reimbursement bond issuance and Smilar cost that are incurred prior to the
commencement of the acquisition or congtruction of the project.

For more information on reimbursement bonds contact Ryan Johannes.



