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O f the various tax-exempt and non-
profit organizational structures 

available under both state and federal 
statutes, section 501 (c)(3) of the                 
Internal Revenue Code (the “Code”) is 
unique in that it allows a nongovern-
mental organization, or corporate         
affiliate of a governmental entity, to 
maintain tax-exempt status while also 
allowing the organization to issue 
bonds for multifamily housing projects. 
      The ability of these bonds to gener-
ate tax-exempt interest for their holders 
is the key to their marketability in the  
financial world.  To use of 501(c)(3) 
organization to issue bond for older 
projects can significantly lower the   
organization’s carrying costs and                
enable it to offer attractive acquisition 
terms to owners of existing projects. 
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Law Mandates Consumer 
Confidence Reports 
By Alan P. Petrov 

E ffective September 18, 1998, the 
EPA adopted a new federal regula-

tion mandating that water systems pre-
pare Consumer Confidence Reports 
(CCR).  The new requirement applies 
to every water system that sells potable 
drinking water to more than 15 custom-
ers, regardless of whether or not that 
system is owned by a city, district, cor-
poration or private individual. 
      Water wholesalers are included  
under the regulation but their responsi-
bility will only be to supply data and 
information to retailers if they have no 
end-use customers of their own. 
      The new federal requirement for the 
CCR stems from the adoption of the 
1996 Safe Drinking Water Act Amend-
ments.  These amendments specify that 
all community water systems must  
provide customers an annual report on 
the quality of their drinking water. 

      Each CCR must contain, at a mini-
mum, the following elements: 

1)  Information on the type and 
source of the water sold by the utility; 

2)  Definitions of certain terms, 
such as “maximum contaminant level 
(MCL) goal” and “maximum contami-
nant level”; 

3)  Information stating if any regu-
lated contaminant is detected in the wa-
ter; 

4)  Information stating if a source 
water assessment has been completed 
and certain information relating thereto; 

5)  Language regarding specified 
health effects in the event an MCL has 
been exceeded during the prior year; 

6)  Information on levels of unregu-
lated contaminants for which monitor-
ing is required, including radon and 
cryptosporidium; 

7)Educational information regard-
CONT’D ON PAGE 7 

Strict Criminal Liability 
Applied to Open Meetings Act 
By Alan P. Petrov 

I n late 1998, the Texas Court of 
Criminal Appeals upheld a criminal 

conviction of a school board president 
for violating the Texas Open Meetings 
Act (the “Act”) in Tovar vs. State.  For 
the first time, the court examined crimi-
nal liability under the Act and issued a 
decision effectively putting thousands 
of public officials throughout Texas on 
notice that they will have little excuse 
for violating the Act.  Judge Morris 
Overstreet wrote for the court’s                  
opinion, “the Act places a duty upon 
members of a governmental body to 
hold open meetings and a… duty to 
find an exception to the rule if they  
desire to have a closed meeting.                     

Neglect of this duty will subject a 
member of the   governmental body to 
criminal sanction.” 
      Joseph Tovar, a former school 
board president in San Antonio, was 
indicted on two charges involving the 
Open Meetings Act.  One indictment 
alleged that  Tovar knowingly                      
participated in a special closed meeting 
of the school board not permitted under 
the Act.  The other indictment alleged 
that Tovar knowingly called, and aided 
in calling and organizing, a special 
closed meeting of the board not                   
permitted under the Act.   
Tovar argued in part that he should not 
be convicted because he did not know-

Use of 501 (c)(3) 
Organizations in 
Residential Projects 
 

By Ryan J. Johannes 

CONT’D ON PAGE 5 
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Duties, Responsibilities and Liabilities 
Of Non-profit Directors in Texas 
 

By Andrew P. Johnson, III 

(Note: Second in a series on liability of 
individuals in community service.  Next 
in the series: Potential Liability in the 
Issuance of Public Securities) 
 

I n recent years, non-profit corpora-
tions have rapidly expanded the 

scope of available services.  These cor-
porations are no longer simply the tra-
ditional homeowner associations, 
churches and charities, but now have 
proliferated into services for the home-
less, drug-abuse prevention, elderly 
care, nursing homes, low income hous-
ing, as well as facilitating the extension 
of services of local governments. 
      The directors of non-profits do not 
enjoy governmental immunity, as dis-
cussed in the last issue, for the actions 
and decisions made in the capacity of a 
director.  As a director of a non-profit 
corporation, you can, however, find 
protection from personal liability by 
operating within the parameters set out 
in the Texas Non-profit Corporation 
Act (“Act”). 
      And, since no standard of liability is 
stated for directors of most public non-
profit corporations, such as housing 
finance corporations and health facility 
development corporations, it could be 
assumed that the standard of conduct to 
avoid liability for directors of these cor-
porations is the same as for non-profits 
under the Act. 
 
What are my responsibilities? 
In general, you learned all you need to 
know to avoid liability in Girl or Boy 
Scouts.  As a director you must be 
trustworthy (act in good faith), loyal (to 
the corporation), and obedient (to the 
corporate documents and the law). 
      You can demonstrate these qualities 
by regularly attending meetings and 
making informed decisions.  Directors 
should request any pertinent informa-
tion necessary to make an informed 
judgment regarding board action before 
the meeting at which the action is 

scheduled to take place.  If a director 
does not believe that the information 
before him/her is sufficient, that direc-
tor should either abstain from voting or 
ask that the vote be delayed. 
      Directors also have the responsibil-
ity of overseeing delegated activities, 
be they delegated to an individual or a 
board committee.  A director may rely 
on information prepared or presented 
by (a) officers or employees of the    
corporation, (b) attorneys, accountants 
or other persons whom the director   

believes to have professional or expert 
competence, and/or (c) a committee of 
the board of which the director is not a 
member. 
But the director may not rely on                
information if the director has actual  
knowledge to the contrary.  A director 
should review thoroughly any               
information or advice on which he or 
she may rely. 
 
Duty of Fairness 
To determine the “fairness” of a             
transaction involving a conflict of            
interest, the directors should evaluate 
whether (a) the terms of the transaction 
are as favorable to the corporation as 
those that might be made from an unre-
lated third-party, (b) a person without 
interest presented the transaction to the 
corporation, rather than an interested 
director, and/or (c) the corporation’s 

interest in negotiations has been repre-
sented by a disinterested person. 
      When a director has an interest in a 
transaction to which the corporation is 
a party, the director must disclose the 
existence of the interest and describe its 
nature to the other directors prior to the 
time the board takes any action on the 
matter.  The director may be counted in 
determining a quorum, but may not, 
however, vote on the action.  
 
Loyalty 
Directors must pursue the interests of 
the corporation rather than the interests 
of a director or of another person or 
organization.  A director must not use 
his/her position to make a personal 
profit or gain other advantages. 
 
Corporate Opportunity 
Directors may not divert business op-
portunities from the corporation to 
themselves.  When an opportunity re-
garding the corporation’s business ac-
tivities comes to the attention of a di-
rector, that director must present the 
opportunity to the corporation.  Only 
after the board decides not to pursue 
the opportunity may the director pursue 
the matter for personal benefit.  The 
director should not take any action that 
would prejudice the corporation until 
the board has decided what action to 
take. 
 
Loans 
Loans by the corporation to its directors 
are prohibited, and directors voting to 
approve a loan will be jointly and sev-
erally liable to the corporation for the 
amount of the loan. 
 
Confidentiality 
The director should treat all informa-
tion relating to the corporation as             
confidential until the information is 
determined to be a matter of public  
record.  A possible exception is the ap-
plicability of the Texas Open Records 

As a director of a non-
profit corporation, you 
can find protection 
from personal liability 
by operating within the 
parameters set out in 
the Texas Non-profit 
Corporation Act. 

CONT’D ON PAGE 3 
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Meet Johnson, Radcliffe & Petrov: 
Ryan J. Johannes, Associate  

R yan J. Johannes joined the firm as        
Associate in 1998.  His practice 

is concentrated in the areas of taxation, 
securities, real estate, administrative 
and municipal law, as well as estate 
planning. 
      Prior to joining JR&P, Mr. Johan-
nes was with the legal department of 
the American General Corporation, 
where his responsibilities primarily 
were commercial real estate mortgages 
and leases. 
      Before working with American               
General, Mr. Johannes was with the 
legal department of the Oklahoma State 
Bureau of Investigation (OSBI).  There 
his duties included representing OSBI 
in court at both the district and                    
appellate levels, drafting new and 

amended legislation and requests for 
attorney general opinions, as well as 
advising district and city attorneys, 
OSBI agents, sheriff and local police 
departments and local counsel on legal 
issues. 
      A native Texan, Mr. Johannes is a 
graduate of Oklahoma State University 
(B.S. 1986), Missouri Southern State 
College (B.S.B.A. 1992), and the                 
University of Oklahoma College of 
Law (J.D. 1996).  He is licensed to 
practice in both Texas and Oklahoma.  
Mr. Johannes has also completed the 
course work and is currently submitting 
his thesis for an LL.M. in taxation law 
from the University of Houston Law 
Center.  ¢ 

 
 
 
 
 
 
 

PICTURE  
NOT  

AVAILABLE 

Ryan J. Johannes 

Act to housing finance corporations 
and other public non-profits.  Even 
then, personnel, real estate, security and 
attorney-client privilege issues are         
restricted from public access under 
state law. 
      Directors of a non-profit corpora-
tion must act within the purposes set 
forth in the articles of incorporation, 
bylaws or applications for tax-exempt 
status as applicable.  Failure to fulfill 
the corporation’s purpose risks loss of 
tax-exempt status and dissolution by 
the attorney general. 
 
How can I be liable? 
Directors of non-profit corporations 
may be held liable in three different 
situations: 
• Statutory Liabilities – Directors may 
be liable by statute or regulation for the 
corporation’s violation of applicable 
state and federal laws. 
• Breach of Duty – Directors may be 
sued for breaching the duties and re-
sponsibilities of a non-profit director. 
• Third-party claimants – Claimants 
who have suffered injury may seek 
damages from the directors individu-
ally.  Usually, directors will not be held 
liable for the obligations of the corpora-
tion unless the corporate form has been 
disregarded or the directors profited in 

a personal manner from the corpora-
tion’s activities. 

 
What do you have to prove? 
Expect for violations of law which have 
their own standard of proof, a person 
who wishes to establish the liability of 
a director has the burden of proving 
that the director has not acted in good 
faith, with ordinary care, in a way the 
director believes to be in the best inter-
est of the corporation.  
      As shown in the Open Meetings 
article (See pg. 1), ignorance of the 
rules or your stated intent to “do the 
right thing” may not be a defense.  The 
circumstances may be used against you, 
as we have seen with events in Wash-
ington, D.C. 
 
Is there any other protection? 
Yes.  First, buy director’s and officer’s 
liability insurance.  If the policy allows 
you to select or consent to defense 
counsel, so much the better, as recent 
defendants have learned. 
      In addition, a corporation may in-
demnify a director if the director: (a) 
acted in good faith, (b) believed his/her 
conduct was in the best interest of the 
corporation, (c) in a criminal proceed-
ing, had no cause to believe conduct 
was unlawful; (d) is not found liable to 

the corporation; and (e) is not found 
liable on the basis that personal benefit 
was received by the director. 
      The corporation can make the in-
demnification provisions mandatory 
and may purchase insurance to protect 
against liability.  It is always wise to 
have these provisions in place long be-
fore you need them.  If the corporation 
purchases indemnification insurance 
for its directors, it must disclose to 
whom the money was paid and in what 
amount. 
 
Conclusion 
Your best protection is a good mix of 
common sense, insurance and hiring 
the right professional advisors. 
This is a summary of a paper delivered 
at the 1998 Texas Association of Local 
Housing Finance Agencies (TALHFA) 
Convention in Ft. Worth and the            
national Association of Local Housing 
Finance Agencies (ALHFA) Conven-
tion in Minneapolis by Andrew P. 
Johnson, III.  A checklist for non-profit 
directors to avoid liability and full text 
of this article are available from JR&P.  
Please contact JR&P at 281/872-1221, 
use the fax-back page at the end of this 
n e w s l e t t e r  o r  e - m a i l  u s  a t 
ap j@pub l i c l aw .com fo r  more                      
information. ¢ 

Non-Profit Directors   CONT’D FROM PAGE  2 
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Tax-Exempt Bonds For Financial 
Housing Projects 
Tax-exempt organizations may issue 
tax-exempt bonds on qualified residen-
tial housing projects, significantly in-
creasing the marketability of the bonds.  
The primary advantage of using tax-
exempt bond financing is its significant 
interest-rate savings; this enables devel-
opers to secure permanent financing 
with very low fixed-interest rate, non-
recourse debt and long term afforda-
bility.  Typically, 501 (c)(3) tax-exempt 
bonds have a tax-exempt rate that could 
be as much as 200 basis points below a 
similarly credit-enhanced market rate 
loan, although in today’s interest rate 
environment, the differential could be 
up to 100 basis points less. 
      However, the project must meet 
several Code guidelines that require a 
significant percentage of the project 
rental units to be set aside for low and 
very low income families.  The Code 
definition of low or very low income is 
based on a percentage of the area’s 
gross median income.  All tenants must 
demonstrate, and the owners must inde-
pendently verify, that their income is 
projected to be within limits at the time 
of the initial occupancy. 
      Tax-exempt qualified residential 
bonds are generally subject to a state 
volume cap imposed by the Internal 
Revenue Code based on the population 
of the state.  All non-exempt organiza-
tions must participate in a lottery for an 
allocation of the capped amount for use 
in housing projects.  One of the primary 
advantages of the use of a tax-exempt 
501 (c)(3) organization in housing pro-
jects is that they are not subject to the 
state ceiling.  However, the exempt or-
ganization is subject to an organiza-
tional cap of $150 million in out-
standing exempt bonds.  Additionally, 
the 501 (c)(3) organization must own 
the entire project that is to be financed 
with the bonds.  This limits the ability 
of the organization to form joint ven-
tures with other non-exempt busi-
nesses, including tax credit financing in 
tax credit transactions involving bonds, 
but not for conventionally financed 
transactions.  
  

501(c)(3) Organizations In Residen-
tial Projects 
Recent guidelines issued by the IRS 
indicate that it is now feasible for a 501 
(c)(3) organization to enter into a lim-
ited partnership with taxable and tax-
exempt partners to produce affordable 
housing.  This is of increasing impor-
tance in the ability of the organization 
to take advantage of the mandatory 10 
percent allocation of Low-Income 
Housing Tax Credits to 501 (c)(3) or-
ganization in conventionally financed 
transactions.  The guidelines maintain 
that the 501 (c)(3) be the sole general 
partner and control decision making.  
The main advantage of this partnership 

is the ability of the 501 (c)(3) to                
leverage other funds available to the 
organization and produce additional 
units of housing or housing for very 
low income families. 
 
Credit Enhancement 
As with other types of bond financings, 
the interest rates on 501 (c)(3) bonds is 
largely dictated by the credit rating as-
signed to the bonds.  There are signifi-
cant financial incentives to minimize 
interest rates by obtaining to best possi-
ble credit rating on the bonds, such as 
from Standard & Poor’s (S&P) or 
Moody’s.  Nonprofits  may often im-
prove the credit rating on their bonds 
by obtaining credit enhancement, 
which insures the principal and interest 
to the bond holders.  Letters of credit, 

Ginnie Mae and Fannie Mae mortgage-
backed securities and Federal Housing 
Administration (FHA) mortgage insur-
ance programs are effective tools for 
this type of enhancement.  For FHA 
insurance, with its Fast-Track process-
ing program, the time required to ob-
tain a decision from the HUD now av-
erages between 60 and 120 days.  For 
FHA-backed multifamily programs, the 
organization has a choice of loan pro-
grams for both initial construction or 
substantial rehabilitation.  However, the 
developer must secure FHA approval 
of completed plans and specifications 
before receipt of all financing commit-
ments.  The credit ratings assigned to 
bonds with these types of credit en-
hancements typically range from A to 
AAA. 
      As an alternative to credit enhance-
ment, S&P offers programs for rating 
501 (c)(3) bonds based on an under-
writing analysis of the project and the 
non-profit organization.  Under this 
program, S&P analyzes the loan-to-
value ration, debt coverage ratio and 
other project related criteria to deter-
mine the applicable credit rating.  In 
addition, S&P reviews that nonprofit’s 
track record as a sign of its financial 
stability and performance. 
      Issuers in Texas are currently using 
the pooled 501 (c)(3) bond financing 
structure.  The typical structure in-
volves one or more series of bonds for 
the acquisition and rehabilitation of 
multiple properties.  Cross collaterali-
zation of the properties produces a 
credit which is generally stronger than 
its parts.  This type of bond structure 
could be a valuable aid to your organi-
zation’s ability to produce substantial 
affordable housing over a short period 
and a large area.  Several of our clients 
are considering pooled financings at 
this time. 
      Use of 501 (c)(3) organizations for 
the development of affordable housing 
can achieve 100 percent of the cost for 
new construction or acquisition and 
major rehabilitation for a full 40 year 
term at tax-exempt interest rates. 
      The ability to obtain credit enhance-
ment and ratings upgrades the market-

501 (c)(3) Organizations CONT’D FROM PAGE 1 

Recent guidelines                
issued by the IRS                   
indicate that it is now             
feasible for a 501 (c)(3)              
organization to enter 
into a limited partner-
ship with taxable and 
tax-exempt partners to 
produce affordable 
housing. 

CONT’D ON PAGE 5 
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Water Rights Case Heads 
Texas Supreme Court Docket 
 

By Andrew P. Johnson, III 

A  case of the little guy vs. the big 
guy corporation has attracted a lot 

of attention in the water world.  At             
issue in a case recently argued before 
the Texas Supreme Court, styled Bart 
Sipriano, et al. v. Great Spring Waters 
of America Inc., a/k/a Ozarka Natural 
Spring Water Co., et. al., is whether a 
property owner can mine water under 
his or her land even if it damages the 
property of a neighbor.  
      In this case, two rural families               
contend that Ozarka’s irresponsible us 
of its water well caused damage to the 
families’ water wells.  The families are 
seeking damages from Ozarka. 
      This issue is among the biggest      
issues remaining in regards to water 
law.  At stake is the current rule known 
as the English rule, or rule of capture, 
which has been firmly established in 
Texas since 1904. 
      The rule of capture could also be 

described as the “he who has the big-
gest straw wins” rule.  According to 
this rule, a property owner has absolute 
control over any and all water he or she 
can pump onto his or her land, even if 
the water originates beneath a 
neighbor’s property and damages the 
neighbor’s well. 
      Ozarka argues that the supreme 
court should choose to leave the issue 
up to the state legislature, since the en-
suing litigation storm would be a retire-
ment plan for plaintiff’s attorneys.  The 
plaintiffs argue that landowners should 
be required to use water reasonably and 
not to harm their neighbors. 
      Most states have abandoned the 
English rule in favor of regulation.  In 
fact, Texas regulates its surface water 
with a permitting system similar to the 
systems other states use to regulate 
groundwater. 
      However, if Texas decides to 

change its rules now, dramatic                    
consequences will result for large users 
such as cities, water districts and                    
industry. 
      If the supreme court and the state 
legislature do not choose to intervene, 
landowners can avail themselves of the 
protection of locally formed groundwa-
ter conservation districts such as the 
Harris-Galveston Coastal Subsidence 
District or the Edwards Aquifer          
Authority. 
      In areas where these districts are not 
in place and protection is needed, the 
Texas Water Code governs their              
creation, which can be accomplished 
through the Texas Natural Resource 
Conservation Commission.  In certain 
circumstances, the State Legislature 
can be used to create districts. 
Contact Andrew P. Johnson or Alan P. 
Petrov for more information on this 
subject. ¢ 

501 (c)(3) Organizations CONT’D FROM PAGE 4 

ability of the bonds and the feasibility 
and success of their projects.  The po-
tential success of the use of 501 (c)(3) 
organizations for housing projects is 
further supported by the wide                  
availability of exempt bond financing 

structures and federal and state or            
government supported financing                    
programs. 
      Many non-profits and housing             
issuers are working with developers 
and consultants to produce affordable 

housing.  In the next issue, we will            
explore some of the guidelines in these 
relationships, as well as some of the 
choices, advantages and disadvantages 
of issuers and non-profits getting into 
the real estate development business. ¢ 

Open Meetings Act CONT’D FROM PAGE 1  

ingly violate the Act.   
      At least five separate briefs were 
filed with the court by the Texas                
Association of School Boards, The 
Texas Association of Counties, The 
Texas Municipal League and the Texas 
City Attorney’s Association.  All of 
these briefs argued essentially the same 
point: A governmental official should 
not be punished if he or she is acting in 
good faith and does not intentionally 
violate the Act.  Such arguments,             
however, proved to be unpersuasive 
with the court. 
      “Appellant is complaining that he 

was ignorant of the law.  Of course, as 
the ancient maxim goes, ignorance of 
the law is no excuse,” wrote Judge 
Tome Price in a concurring opinion. 
      In addition, Judge Overstreet wrote 
in the court’s majority opinion, “A 
member of a governmental body can be 
held criminally responsible for his               
involvement in the holding of a closed 
meeting which is not permitted under 
the Act regardless of his mental state 
with respect to whether the closed 
meeting is permitted under the Act.” 
      The message of the Tovar decision 
is to serve as a warning to all elected 

officials.  Closed sessions must be held 
in strict conformity within requirements 
of the Act. 
      Furthermore, even in those closed 
sessions that are properly called and 
noticed, governmental officials must 
avoid straying from the noticed topics.  
Even unintentional violations can have 
dire consequences. ¢ 
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Planning and Testing Checklist for Y2K 
 

By Gale Morgan 

Y ou can’t stop it, but you can pre-
pare for it.  There are many arti-

cles, checklists and advisory panels to 
assist you in making your workplace 
Y2K compliant.  This column summa-
rizes information JR&P has collected 
on the subject. 
      First and foremost, verify that your 
vendors are Y2K compliant. 
      Vendors may include: the building 
or location of the office, the telephone 
system and company, long distance ser-
vice, engineers, operators, bookkeep-
ers, attorneys, and financial advisors. 
      If you have not received compli-
ance letters from your vendors, contact 
them immediately and request that they 
send you a compliance letter.  Request 
that they detail computer compliance, 
telephone service, elevator service, and 
any other service that is crucial to the 
operation of your business. 
      Part of our experience in upgrading 
our computer system last year was that 
it took our vendor three months to be in 
a position to deliver a certification that 
all components of the new system were 
Y2K compliant. 
      Here is a plan you can use in your 
own compliance planning and testing. 
• Assemble a Y2K team. 
      Be sure management, key business 
units and departments are represented. 
You must have top-level management 
support.   For legal reasons, make sure 
that all meetings, tasks, and decisions 
are documented. 
• Have a Y2K compliance kickoff 
meeting. 
      Develop your company’s own          
definition or statement of Y2K                  
compliance based on your business and 
how it uses its systems. 
      Identify goals, determine a             
schedule, and plan to meet regularly to 
review Y2K progress. 

• Inventory all systems and applica-
tions. 
      Compile a list of all hardware, soft-
ware, peripherals, systems, applica-
tions, and data that could be affected by 
Y2K dates. 
• Assess the risks and prioritize af-

fected systems. 
      Bear in mind the definition of com-
pliance for each system or application 
and assess the business value of each 
system.  For instance, will your invoice 
mail system crash or will it just drop 
messages in the system on midnight of 
January 1? 
• Determine your compliance budget. 
      Develop cost and resource estimates 
for risk assessment, fixing the affected 
systems, and testing a small system in 
order to measure the time it takes to get 
a system compliant. 
• Formalize and begin remediation 
and testing strategy. 
• Acquire and identify fixing and 
testing tools and resources using auto-
mated tools whenever possible. 
• Carry out testing. 
      Develop baselines and testing 
scripts.  These are more rigorous test-
ing methods for mission-critical sys-
tems.  Run a regression test to deter-
mine if the team created any new errors 
in the system.  Use development testing 
to address whether Y2K changes meet 
coding specs and perform as outlined. 
      Examine the system using a Y2K 
compliance testing method which de-
termines whether the changes work af-
ter January 1, 2000, and with Y2K 
leap-year date.  Test for future compli-
ance to assess whether the changes 
work with all dates after January 1, 
2000.  Using end-to-end testing, deter-
mine whether or not the system and its 
related systems still meet the business 
process requirements.  Retest systems! 

• Prepare a disaster recovery plan.  
      Establish a team to get mission-
critical systems and applications back 
up and running immediately, if they do 
fail. 
• Sign off on acceptance of compliant 
systems. 
      Get a sign-off from the responsible 
Y2K contingency member, department 
manager, and vendor contact, if appli-
cable. 
• Follow up and maintain Y2K com-
pliance. 
      Before implementing any Y2K 
fixes, it is important to develop a com-
prehensive plan and to understand the 
risks and costs involved before pro-
ceeding. 
Issuance of Public Securities 
      Determining whether you have a 
Y2K problem and what to do about it is 
even more important if you are plan-
ning to issue bonds or other public se-
curities in the next year. Both the Secu-
rities and Exchange Commission (SEC) 
and the Municipal Securities Rulemak-
ing Board (MSRB) have issued state-
ments regarding Y2K disclosure.  The 
municipal securities market now ex-
pects a disclosure of how Y2K affects 
your business and what you have done 
to prepare for or deal with any possible 
impacts on your business, from operat-
ing your facilities to getting your bills 
out. 
Sources: Association of Legal Adminis-
trators; TNRCC; Hartford Insurance; 
PC Magazine; Brady, Chapman, Hol-
land Associates 
This article is a summary of an article 
on Y2K compliance prepared by JR&P.  
If you would like a complete copy or 
would like to discuss the issues raised 
in greater detail, pleas use the FaxBack 
Form, call or email. ¢ 

Public Law Report 
Volume 3, Number 1 

Published quarterly for clients and  
other interested persons by Johnson, 

Radcliffe & Petrov, L.L.P. 
Sachie Canales, Editor 

The articles in this publication are not intended to provide specific legal advice for 
any individual situation nor are they intended to describe every legislative change af-
fecting governmental entities.  Rather, they are intended as general information only.  
For individual advice, please contact your attorney or other professional                    
advisor.  © JOHNSON, RADCLIFFE & PETROV, L.L.P. 1999.  All rights reserved. 



 

Calendar of Events 

 Public Law Report                                                       7                             
         Johnson  
 Radcliffe  
      &Petrov  
                                  L.L.P. 

Consumer Confidence CONT’D FROM PAGE  1 
ing the risks posed by nitrate, arsenic 
and radon for certain systems and 

8)   A specific statement regarding 
the vulnerability of certain persons to 
drinking water contaminants. 
      In addition, the report is required to 
contain other information about the wa-
ter system, as well as general informa-
tion about drinking water. 
      Each water system must produce its 
first CCR by October 19, 1999, using 
information collected during the 1998 
calendar year.  Wholesale water dis-
tributors must provide information 
about their water to their wholesale 
customers by April 19, 1999, and by 
April 1 of each year thereafter.  The 
second CCR for each water system 
must be produced by July 1, 2000, with 
subsequent reports due by July of each 
year thereafter. 
      In addition, within three months of 
completion of the CCR each year, the 
water system must certify to the Texas 
Natural Resource Conservation Com-
mission that its CCR has been produced 
and distributed. 
      A copy of the CCR must be mailed 
to each customer of every water utility 
that serves more than 10,000 custom-
ers.  Customers are defined as the listed 
accounts that are billed for water ser-
vice. 
      For systems serving fewer than 
10,000 customers but more than 500 
customers, the governor may waive the 
mailing requirement and instead require 
that the CCR be published in at least 
one local newspaper.  These systems 
also will have to notify their customers 
of the availability of the report.  To sys-
tems serving fewer than 500 customers, 
an additional waiver may be granted 
that would allow an alternate means of 
notification about the availability of the 
CCR, in lieu of publication. In all 
cases, every water system must supply 
copies of its report on request by any 
person.  
      In addition, the regulation requires 
water utilities to make a good faith ef-
fort to reach customers who may not 
receive water bills, such as people liv-
ing in apartments or condominiums. 
Such alternate means of notification 
may include posting the CCR on the 
Internet, issuing news releases regard-

ing the availability of the CCR, circu-
lating copies of the CCR to libraries 
and community centers and sending 
extra copies of the CCR to multifamily 
building managers for posting at a cen-
tral location. 
      The EPA’s goal is requiring pro-
duction and distribution of CCRs is to 
provide water consumers accurate in-
formation regarding the quality of their 
drinking water. 
      By providing this information, wa-
ter utilities have an important opportu-
nity to increase public confidence and 
to demonstrate responsiveness to their 
customers. 
      Unfortunately, some of the manda-
tory language required in the reports 
may have the unintended effect of 
alarming customers, especially when 
“contaminants” are discussed.  Some 
attorneys have even predicted that the 
reports will encourage toxic test litiga-
tion. 
      In order to avoid an unintentional 
backlash, Johnson Radcliffe & Petrov 
recommends that all of our water sys-
tem clients not only follow the mini-
mum requirements of the CCR, but go 
beyond such minimum requirements in 
order to educate their customers in ad-
vance of the report. We strongly rec-
ommend use of an advance mailing 
about the purpose of the report.  When 
the reports are distributed, a utility sys-
tem operator must be prepared to an-
swer any questions or phone calls that 
the system may receive based on the 
reports. 
      By promptly, accurately and courte-
ously responding to questions gener-
ated by distribution of the CCR, utili-
ties may be able to avoid negative ef-
fects of the report.  ¢ 

Legislative Update 
T he Texas State Legislature con-

vened the 76th Legislative session 
on January 12, 1999.  Many bills are 
being discussed and debated which 
deal with topics such as: Municipal 
law, Real estate development, Housing, 
Non-profit corporations, Taxation,    
Annexation and Water. 
Keep your eyes open for the next issue 
of “Public Law Report” which will deal 
more comprehensively with these bills. 

 
 

March 
 
8-10       National Association of  
              Housing and Redevelopment 

Officials: Legislative  
              Conference, Washington, D.C. 
11-12     Texas Municipal League,  
              Public Funds and Investment 

Law, Austin 
16-19     Texas Rural Water  
              Association, Annual  
              Convention, Dallas 
24-26     Bond Buyer Texas Municipal 

Conference, Houston 
 

April 
 
7-10       Association of Local Housing 

Finance Agencies, Spring 
Conference, San Antonio 

12-16     Texas Municipal League,  
              Public Executive Institute, 

Kerrville 
23 Texas Municipal League,  
              Legislative Mid-Year Report, 

Austin 
 

May 
 
2-5         HUD’s National Town     
              Meeting for a Sustainable 

America, Detroit 
12-14     Texas Municipal Utilities  
              Association, Spring Meeting, 

Austin 
19-21     Texas Municipal Human  
              Resources Association,  
              Mid-Year Conference,  
              Galveston 
20 American Water Works  

Association (AWWA),  
Consumer Confidence Report 
Seminar, Dallas 

21 American Water Works  
Association (AWWA),  
Consumer Confidence Report 
Seminar, Houston 
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